8 C.F.R. § 204.3(b), (d), and (k) — Orphan cases under section 101(b)(1)(F) of the Act (non-
Convention cases)

(b) Definitions. As used in this section, the term:

Abandonment by both parents means that the parents have willfully forsaken all parental rights,
obligations, and claims to the child, as well as all control over and possession of the child,
without intending to transfer, or without transferring, these rights to any specific person(s).
Abandonment must include not only the intention to surrender all parental rights, obligations,
and claims to the child, and control over and possession of the child, but also the actual act of
surrending such rights, obligations, claims, control, and possession. A relinquishment or release
by the parents to the prospective adoptive parents or for a specific adoption does not constitute
abandonment. Similarly, the relinquishment or release of the child by the parents to a third party
for custodial care in anticipation of, or preparation for, adoption does not constitute abandonment
unless the third party (such as a governmental agency, a court of competent jurisdiction, an
adoption agency, or an orphanage) is authorized under the child welfare laws of the foreign-
sending country to act in such a capacity. A child who is placed temporarily in an orphanage
shall not be considered to be abandoned if the parents express an intention to retrieve the child,
are contributing or attempting to contribute to the support of the child, or otherwise exhibit
ongoing parental interest in the child. A child who has been given unconditionally to an
orphanage shall be considered to be abandoned.

Adult member of the prospective adoptive parents' household means an individual, other than a
prospective adoptive parent, over the age of 18 whose principal or only residence is the home of
the prospective adoptive parents. This definition excludes any child of the prospective adoptive
parents, whose principal or only residence is the home of the prospective adoptive parents, who
reaches his or her eighteenth birthday after the prospective adoptive parents have filed the
advanced processing application (or the advanced processing application concurrently with the
orphan petition) unless the director has an articulable and substantive reason for requiring an
evaluation by a home study preparer and/or fingerprint check.

Advanced processing application means Form 1-600A (Application for Advanced Processing of
Orphan Petition) completed in accordance with the form's instructions and submitted with the
required supporting documentation and the fee as required in 8 CFR 103.7(b)(1). The application
must be signed in accordance with the form's instructions by the married petitioner and spouse,
or by the unmarried petitioner.

Application is synonymous with advanced processing application.

Competent authority means a court or governmental agency of a foreign-sending country having
jurisdiction and authority to make decisions in matters of child welfare, including adoption.

Desertion by both parents means that the parents have willfully forsaken their child and have
refused to carry out their parental rights and obligations and that, as a result, the child has
become a ward of a competent authority in accordance with the laws of the foreign-sending
country.



Disappearance of both parents means that both parents have unaccountably or inexplicably
passed out of the child's life, their whereabouts are unknown, there is no reasonable hope of their
reappearance, and there has been a reasonable effort to locate them as determined by a competent
authority in accordance with the laws of the foreign-sending country.

Foreign-sending country means the country of the orphan's citizenship, or if he or she is not
permanently residing in the country of citizenship, the country of the orphan's habitual residence.
This excludes a country to which the orphan travels temporarily, or to which he or she travels
either as a prelude to, or in conjunction with, his or her adoption and/or immigration to the
United States.

Home study preparer means any party licensed or otherwise authorized under the law of the
State of the orphan's proposed residence to conduct the research and preparation for a home
study, including the required personal interview(s). This term includes a public agency with
authority under that State's law in adoption matters, public or private adoption agencies licensed
or otherwise authorized by the laws of that State to place children for adoption, and organizations
or individuals licensed or otherwise authorized to conduct the research and preparation for a
home study, including the required personal interview(s), under the laws of the State of the
orphan’s proposed residence. In the case of an orphan whose adoption has been finalized abroad
and whose adoptive parents reside abroad, the home study preparer includes any party licensed
or otherwise authorized to conduct home studies under the law of any State of the United States,
or any party licensed or otherwise authorized by the foreign country's adoption authorities to
conduct home studies under the laws of the foreign country.

Incapable of providing proper care means that a sole or surviving parent is unable to provide for
the child's basic needs, consistent with the local standards of the foreign sending country.

Loss from both parents means the involuntary severance or detachment of the child from the
parents in a permanent manner such as that caused by a natural disaster, civil unrest, or other
calamitous event beyond the control of the parents, as verified by a competent authority in
accordance with the laws of the foreign sending country.

Orphan petition means Form 1-600 (Petition to Classify Orphan as an Immediate Relative). The
petition must be completed in accordance with the form's instructions and submitted with the
required supporting documentation and, if there is not an advanced processing application
approved within the previous 18 months or pending, the fee as required in 8 CFR 103.7(b)(1).
The petition must be signed in accordance with the form's instructions by the married petitioner
and spouse, or the unmarried petitioner.

Overseas site means the Department of State immigrant visa-issuing post having jurisdiction
over the orphan's residence, or in foreign countries in which the Services has an office or offices,
the Service office having jurisdiction over the orphan's residence.

Petition is synonymous with orphan petition.



Petitioner means a married United States citizen of any age, or an unmarried United States
citizen who is at least 24 years old at the time he or she files the advanced processing application
and at least 25 years old at the time he or she files the orphan petition. In the case of a married
couple, both of whom are United States citizens, either party may be the petitioner.

Prospective adoptive parents means a married United States citizen of any age and his or her
spouse of any age, or an unmarried United States citizen who is at least 24 years old at the time
he or she files the advanced processing application and at least 25 years old at the time he or she
files the orphan petition. The spouse of the United States citizen may be a citizen or an alien. An
alien spouse must be in lawful immigration status if residing in the United States.

Separation from both parents means the involuntary severance of the child from his or her
parents by action of a competent authority for good cause and in accordance with the laws of the
foreign-sending country. The parents must have been properly notified and granted the
opportunity to contest such action. The termination of all parental rights and obligations must be
permanent and unconditional.

Sole parent means the mother when it is established that the child is illegitimate and has not
acquired a parent within the meaning of section 101(b)(2) of the Act. An illegitimate child shall
be considered to have a sole parent if his or her father has severed all parental ties, rights, duties,
and obligations to the child, or if his or her father has, in writing, irrevocably released the child
for emigration and adoption. This definition is not applicable to children born in countries which
make no distinction between a child born in or out of wedlock, since all such children are
considered to be legitimate. In all cases, a sole parent must be incapable of providing proper
care as that term is defined in this section.

Surviving parent means the child's living parent when the child's other parent is dead, and the
child has not acquired another parent within the meaning of section 101(b)(2) of the Act. In all
cases, a surviving parent must be incapable of providing proper care as that term is defined in
this section.

[...]

(d) Supporting documentation for a petition for an identified orphan. Any document not in the
English language must be accompanied by a certified English translation. If an orphan has been
identified for adoption and the advanced processing application is pending, the prospective
adoptive parents may file the orphan petition at the Service office where the application is
pending. The prospective adoptive parents who have an approved advanced processing
application must file an orphan petition and all supporting documents within eighteen months of
the date of the approval of the advanced processing application. If the prospective adoptive
parents fail to file the orphan petition within the eighteen-month period, the advanced processing
application shall be deemed abandoned pursuant to paragraph (h)(7) of this section. If the
prospective adoptive parents file the orphan petition after the eighteen-month period, the petition
shall be denied pursuant to paragraph (h)(13) of this section. Prospective adoptive parents who
do not have an advanced processing application approved or pending may file the application



and petition concurrently on one Form 1-600 if they have identified an orphan for adoption. An
orphan petition must be accompanied by full documentation as follows:

(1) Filing an orphan petition after the advanced processing application has been approved. The
following supporting documentation must accompany an orphan petition filed after approval of
the advanced processing application:

(1) Evidence of approval of the advanced processing application;

(if) The orphan's birth certificate, or if such a certificate is not available, an explanation together
with other proof of identity and age;

(iii) Evidence that the child is an orphan as appropriate to the case:

(A) Evidence that the orphan has been abandoned or deserted by, separated or lost from both
parents, or that both parents have disappeared as those terms are defined in paragraph (b) of this
section; or

(B) The death certificate(s) of the orphan's parent(s), if applicable;

(C) If the orphan has only a sole or surviving parent, as defined in paragraph (b) of this section,
evidence of this fact and evidence that the sole or surviving parent is incapable of providing for
the orphan's care and has irrevocably released the orphan for emigration and adoption; and

(iv) Evidence of adoption abroad or that the prospective adoptive parents have, or a person or
entity working on their behalf has, custody of the orphan for emigration and adoption in
accordance with the laws of the foreign-sending country:

(A) A legible, certified copy of the adoption decree, if the orphan has been the subject of a full
and final adoption abroad, and evidence that the unmarried petitioner, or married petitioner and
spouse, saw the orphan prior to or during the adoption proceeding abroad; or

(B) If the orphan is to be adopted in the United States because there was no adoption abroad, or
the unmarried petitioner, or married petitioner and spouse, did not personally see the orphan
prior to or during the adoption proceeding abroad, and/or the adoption abroad was not full and
final:

(1) Evidence that the prospective adoptive parents have, or a person or entity working on their
behalf has, secured custody of the orphan in accordance with the laws of the foreign-sending
country;

(2) Anirrevocable release of the orphan for emigration and adoption from the person,
organization, or competent authority which had the immediately previous legal custody or
control over the orphan if the adoption was not full and final under the laws of the foreign-
sending country;



(3) Evidence of compliance with all preadoption requirements, if any, of the State of the
orphan’'s proposed residence. (Any such requirements that cannot be complied with prior to the
orphan’s arrival in the United States because of State law must be noted and explained); and

(4) Evidence that the State of the orphan's proposed residence allows readoption or provides for
judicial recognition of the adoption abroad if there was an adoption abroad which does not meet
statutory requirements pursuant to section 101(b)(1)(F) of the Act, because the unmarried
petitioner, or married petitioner and spouse, did not personally see the orphan prior to or during
the adoption proceeding abroad, and/or the adoption abroad was not full and final.

(2) Filing an orphan petition while the advanced processing application is pending. An orphan
petition filed while an advanced processing application is pending must be filed at the Service
office where the application is pending. The following supporting documentation must
accompany an orphan petition filed while the advanced processing application is pending:

(i) A photocopy of the fee receipt relating to the advanced processing application, or if not
available, other evidence that the advanced processing application has been filed, such as a
statement including the date when the application was filed,

(it) The home study, if not already submitted; and

(iii) The supporting documentation for an orphan petition required in paragraph (d)(1) of this
section, except for paragraph (d)(1)(i) of this section.

(3) Filing an orphan petition concurrently with the advanced processing application. A petition
filed concurrently with the advanced processing application must be submitted on Form 1-600,
completed and signed in accordance with the form's instructions. (Under this concurrent
procedure, Form 1-600 serves as both the Forms I-600A and 1-600, and the prospective adoptive
parents should not file a separate Form I-600A). The following supporting documentation must
accompany a petition filed concurrently with the application under this provision:

(i) The supporting documentation for an advanced processing application required in paragraph
(c) of this section; and

(ii) The supporting documentation for an orphan petition required in paragraph (d)(1) of this
section, except for paragraph (d)(1)(i) of this section.

[.]

(k) Other considerations —(1) 1-604 investigations. An 1-604 investigation must be completed in
every orphan case. The investigation must be completed by a consular officer except when the
petition is properly filed at a Service office overseas, in which case it must be completed by a
Service officer. An 1-604 investigation shall be completed before a petition is adjudicated abroad.
When a petition is adjudicated by a stateside Service office, the 1-604 investigation is normally
completed after the case has been forwarded to visa-issuing post abroad. However, in a case
where the director of a stateside Service office adjudicating the petition has articulable concerns



that can only be resolved through the 1-604 investigation, he or she shall request the investigation
prior to adjudication. In any case in which there are significant differences between the facts
presented in the approved advanced processing application and/or orphan petition and the facts
uncovered by the 1-604 investigation, the overseas site may consult directly with the appropriate
Service office. In any instance where an 1-604 investigation reveals negative information
sufficient to sustain a denial or revocation, the investigation report, supporting documentation,
and petition shall be forwarded to the appropriate Service office for action. Depending on the
circumstances surrounding the case, the 1-604 investigation shall include, but shall not
necessarily be limited to, document checks, telephonic checks, interview(s) with the natural
parent(s), and/or a field investigation.

(2) Authority of consular officers. An American consular officer is authorized to approve an
orphan petition if the Service has made a favorable determination on the related advanced
processing application, and the petitioner, who has traveled abroad to a country with no Service
office in order to locate or adopt an orphan, has properly filed the petition, and the petition is
approvable. A consular officer, however, shall refer any petition which is “not clearly approvable”
for a decision by the Service office having jurisdiction pursuant to 8 100.4(b) of this chapter. The
consular officer's adjudication includes all aspects of eligibility for classification as an orphan
under section 101(b)(1)(F) of the Act other than the issue of the ability of the prospective
adoptive parents to furnish proper care to the orphan. However, if the consular officer has a well-
founded and substantive reason to believe that the advanced processing approval was obtained
on the basis of fraud or misrepresentation, or has knowledge of a change in material fact
subsequent to the approval of the advanced processing application, he or she shall consult with
the Service office having jurisdiction pursuant to § 100.4(b) of this chapter.

(3) Child in the United States. A child who is in parole status and who has not been adopted in
the United States is eligible for the benefits of an orphan petition when all the requirements of
sections 101(b)(1)(F) and 204 (d) and (e) of the Act have been met. A child in the United States
either illegally or as a nonimmigrant, however, is ineligible for the benefits of an orphan petition.

(4) Liaison. Each director shall develop and maintain liaison with State Government adoption
authorities having jurisdiction within his or her jurisdiction, including the administrator(s) of the
Interstate Compact on the Placement of Children, and with other parties with interest in
international adoptions. Such parties include, but are not necessarily limited to, adoption
agencies, organizations representing adoption agencies, organizations representing adoptive
parents, and adoption attorneys.
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